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(Whereupon the deposition was 
begun at 9:19 a.m. this date, 
July 11, 1997.) 

MS. NIAL: Susan Nial from the law firm of 
Ness, Motley representing the State of Florida. 

MR. CLARKSON: I'm Richard Clarkson here from 
Beaumont, Texas representing the State of Texas. 

I will say that we reserve the right to 
take another six-hour deposition, if we feel it's 
necessary. That we received the exposure material 
late, we have not had a chance to thoroughly 
review it, and Mr. Stover and Mr. Kaiser are in 
the process of trying to work out an additional 
date, if necessary. 

MR. HURWITZ: Mr. Hurwitz from Arnold & 

Porter for Philip Morris, Incorporated and Philip 
Morris Company, Inc. 

MR. NEWBOLD: My name is Bill Newbold from 
Thompson Coburn in St. Louis for Lorillard Tobacco 
Company. 

I'd like to note for the record that 
this deposition was cross-noticed for the case 
known as the State of Texas versus American 
Tobacco Company, et al., Civil Action No. 596CV91 
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pending in the United States District Court of the 
Eastern District of Texas, and it is our position 
that the materials were furnished in a timely 
manner for the purposes of this deposition. 

MR. McCORMACK: My name is Tom McCormack. 

I'm with Chadbourne & Park, and we represent in 
the Florida AG case the British American Tobacco 
Company. 

MR. NEWBOLD: Let me clarify that I 
represent -- this is Bill Newbold speaking, and I 
represent Lorillard in the Texas case, not in the 
Florida case. 

MS. FOX: Deirdre Fox with Kirkland & Ellis 
representing Brown & Williamson. 

MR. BERNICK: David Bernick for Brown & 
Williamson. 

THE VIDEOGRAPHER: The witness may now be 
sworn. 

************* 

MARTIN H. REDISH 

being first duly sworn, testified as follows: 

MR. BERNICK: I have a brief statement to 
make, Susan, before we get started. 

MS. NIAL: Please, go ahead. 
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MR. BERNICK: I don't want to interrupt you. 

Mr. Redish has been shown various 
documents as to which privilege is claimed by 
Brown & Williamson in litigation outside the State 
of Florida and in the Florida case in particular, 
as well as of Texas, which this deposition has 
been cross-noticed. We are waiving none of those 
privilege claims. 

The documents have been seen by 
Mr. Redish pursuant to his own work in connection 
with this case. He's being proffered to testify 
to matters as they may be determined to be 
non-privileged in the Florida case. That is, that 
he will be offered to testify in the Florida case 
and, for that matter, in the Texas case as to 
those documents that are ultimately found not to 
be privileged, if there are any of these documents 
that are found not to be privileged. 

So by tendering him as an expert here 
today, we are not waiving any of our privilege 
claims as to any of those materials nor have we 
waived any of our privilege claims as to those 
materials to the extent that he has chosen to look 
at those materials in connection with his work on 
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this case. 

Further, because those materials still 
remain privileged under the rules of court in the 
Florida case, they are to be treated under seal as 
you are well aware that all proceedings relating 
to these documents have been under seal, and 
therefore we will be taking the position that this 
entire deposition should be sealed to the extent 
that it pertains to those same documents. 

As you obviously well know in the 
Florida case, those sealing provisions have not 
foreclosed plaintiff's counsel's access to those 
documents, and we will obviously not take the 
position that you can't ask any questions 
concerning that. 

MS. NIAL: Okay. I'll offer no argument in 
reference to that statement, and we'll just move 
on and start the deposition. 

EXAMINATION 

BY MS. NIAL: 

Q Professor Redish, good morning. 

A Good morning. 

Q As you know, I'm Susan Nial 

representing the State of Florida. I wonder if we 
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could go over a few ground rules so that you and I 
are on the same page when we are going through the 
deposition. 

I recognize that you are an attorney, 
so that these things may be sort of boring to you, 
and maybe not necessary, but just so we are on the 
same page. 

First of all, sometimes I tend to speak 
either too quickly or too softly. If you could 
tell me if you can't hear or understand what I'm 
saying because of that, and I'll try to speak up 
and speak a little bit more slowly. 

Second of all, if you don't understand 
a question that I've posed to you, please let me 
know so that I can rephrase it so that you can 
understand it. Because if you answer a question, 
obviously, I will assume that you have understood 
it. 

Okay? 

A Okay. 

Q If you need any breaks, please let me 

know. I'll try to accommodate you at any time. 

The only thing that I would ask you is that if you 
would not ask for a break during a pending 
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question. We will try to finish up the answer, 
and then a break will be fine. 

Is there any physical reason why you 
might need to stand up and walk around, a back 
problem or anything so that -- 

A No. 

Q Okay. If you ever feel the need to do 

that, please just let me know, and I'll be happy 
to accommodate anything you need to do to make 
yourself more comfortable. 

A Thank you. 

Q Okay. All righty. There is only one 

other issue, and I'm sure you're aware of this. 
You will make all of your answers orally so that 
it can be picked up by the court reporter and by 
the videotape. 

A Right. 

Q Thank you. 

I wonder if you'd give your complete 
name for the record, please, Professor? 

A Martin H. Redish. 

Q And where do you presently work? 

A I'm a professor of law at Northwestern 

University School of Law in Chicago. 
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Q And your present business address, 

please, sir? 

A 357 East Chicago Avenue, Chicago, 

Illinois 60611. 

Q And your home phone number, please, 

sir? 


A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

please? 

A 

Q 

A 

Q 

that would 
testimony 
A 


Area code [DELETED] 

And your office number? 

Area code (312) 503-8545. 

And your Social Security number? 

[DELETED] 

And your date of birth? 

August 16th, 1945. 

Are you married, sir? 

Yes . 

And can I have your wife's name, 

Caren, with a C, C-a-r-e-n. 

Children? Do you have any children? 
Two. 

Are you taking any medication today 
interfere with your ability to give 
today? 

I am on medication, but not that would 
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interfere with my testimony. 

Q Okay. Fine. Are you represented here 

by a personal attorney? 

A No. 

Q Do you know if you will be called live 

in the Florida case, sir? 

A I think that's the plan, but I really 

have no idea. 

Q Professor Redish, I wonder if you could 

tell me did you prepare in any way for this 
deposition? 

A Yes. 

Q And could you tell me how you prepared 

for the deposition? 

A Well, I was provided numerous documents 

by Ms. Fox of the Kirkland & Ellis firm, and on 
the basis of some of those documents, I would call 
her and request additional documents that were 
mentioned in the original documents, and she 
provided them. Documents to which privilege was 
claimed, but which have allegedly been 
misappropriated, I was not provided by the 
Kirkland firm, but I learned from the JAMA 
articles and the cigarette papers, which I also 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 


http://legacy.library.ucsf.e®fl>tiDl3^)(l|0ffaQCWpfflWv.industrydocuments.ucsf.edu/docs/gqgl0001 



12 





1 reviewed, that they were on the Internet, and I 

2 selected certain documents off the Internet and 

3 reviewed those. 

4 In addition, as part of the 

5 preparation, I met on a number of occasions with 

6 Ms. Fox and a lesser number of occasions with 

7 Mr. Bernick. 

8 MR. BERNICK: Let me just say for the record, 

9 I think I may have said something in my 

10 preliminary remarks that may have suggested that 

11 we showed him those privileged documents. We did 

12 not. They came from off of the Internet. 

13 BY MS. NIAL: 

14 Q And did you provide copies of the 

15 Internet documents that you reviewed? 

16 A I provided them to the people at 

17 Kirkland for the purpose of Xeroxing them so that 

18 they could provide them to you. 

19 Q When you took the documents off the 

20 Internet, did you advise Kirkland that you were 

21 doing that? 

22 A Yes. 

23 Q Did they make any objection? 

24 A They told me that they were maintaining 
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a continuing objection to the use of these 
documents at trial, but that through matters 
totally beyond their control that they had been 
placed on the Internet -- they were aware that 
they had been placed on the Internet, and they had 
no objection to my looking at them under those 
circumstances. 

Q Beside Ms. Fox and Mr. Bernick, who 

else did you meet with, or did you meet with 
anyone else in preparation for this deposition? 

A I met with Mr. McCormack. Whether it 

was in preparation for this deposition or not, I 
can't really remember because I also prepared an 
affidavit in the Crime/Fraud proceeding in this 
case, and that is when I recall meeting with 
Mr. McCormack. Whether I had any specific 
meetings with him in preparation for this 
deposition, I just don't recall right now. At the 
moment I can't recall anyone else that I've met 
with. 

Q And Mr. McCormack is -- 

A Oh, no, I'm sorry, I did meet with 

Mr. Hurwitz once. 

Q Did Mr. McCormack or Mr. Hurwitz 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 
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provide you with any documents? 

A Mr. Hurwitz provided me with some 

documents as I recall. 

Q Do you recall -- 

A Or, well, I can't remember if he 

provided me with them or if he made reference to 
their existence, and then I went and found them 
myself. X honestly don't recall which it was. 

Q Do you have any correspondence between 

yourself and Mr. Hurwitz -- 

A No. 

Q -- regarding your meetings? 

A No. 

Q Did you take any notes during your 

meeting with Mr. Hurwitz? 

A No. 

Q Do you remember the subject of your 

conversation with Mr. Hurwitz? 

A Yes. 

Q And what was the subject of your 

conversation? 

A It was allegations made concerning 

fraudulent behavior on the part of Philip Morris. 

And most of my work had been in preparation for 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 
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dealing with allegations concerning Brown & 
Williamson or CTR, and I wasn't that familiar with 
Philip Morris, and I had seen references in some 
of the documents I've read to some allegations 
about Philip Morris, and I wanted to find out a 
little bit more about what those allegations were. 

Q And did you initiate the conversation 

or the meeting with Mr. Hurwitz, or did 
Mr. Hurwitz initiate that conversation? 

A I think -- as I recall, I mentioned to 

Ms. Fox that I thought I probably should know some 
more about this, and I believe she's the one who 
arranged the meeting. I certainly didn't arrange 
the meeting, but I think it was as a result of my 
mentioning to Ms. Fox that I'd like to find out 
some more information. 

Q The allegations concerning fraudulent 

behavior on the part of Philip Morris, did you 
read those allegations in the Florida complaint? 

A No. I can't remember specifically 

which document I was reading that made reference 
to it because I've looked at numerous documents, 
but there was some brief reference to Philip 
Morris or our generals or companies other than 
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Brown & Williamson, and I realized that I just 
hadn't spent much time checking up on those 
allegations, so I think the meeting with 
Mr. Hurwitz was arranged on that basis. 

Q When you checked up on those 

allegations, as you put it, what kinds of 
questions did you ask Mr. Hurwitz about the 
allegations? 

A I'm trying to recreate the meeting in 

my mind. I asked him if he had any information 
that would be helpful about these allegations, any 
responses that they had prepared, things to that 
effect. 

Q Did you discuss with Mr. Hurwitz 

whether or not you had any concerns that these 
allegations might be true? 

A Well, I certainly wanted to find out 

more about them because I was coming at this as an 
observer who had not been involved in this 
previously, and I wanted to find out if there 
really was any basis for these allegations, were 
they inaccurate, were they misleading, were they 
incomplete, were they false, those kinds of 
questions. 
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Q When you say you were coming at this as 

an observer, coming, I guess, from the outside of 
the issue, do you mean that you've never been 
involved in any way with the tobacco industry 
before? 

A No, no, I certainly didn't mean that. 

I meant I had never been involved in the issue of 
whether the attorneys for the tobacco companies 
had over the last 40 years ever engaged in 
fraudulent practice as I had never been involved 
in that issue prior to getting involved in this 
preparation. 

Q When you were talking to Mr. Hurwitz 

about possible allegations of fraudulent conduct 
by Philip Morris, did you discuss with them the 
law firm of Covington & Burling? 

A I have discussed the law firm of 

Covington & Burling, and I honestly don't remember 
whether it was in a conversation with Ms. Fox or 
with Mr. Hurwitz or with both of them, but the 
name Covington & Burling has come up in some of my 
discussions, but I just don't remember exactly 
whether it was Mr. Hurwitz or just Ms. Fox. 

Q Have you worked at all with the law 
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firm of Covington & Burling? 

A Yes. 

Q And under what circumstances did you 

work with the law firm of Covington & Burling? 

A I have worked with David Reems of the 

Covington firm at various times over the last ten 
years, I believe, on -- I'm just roughly 
estimating -- five or six different occasions as a 
consultant for the Tobacco Institute. 

Q And when you were a consultant for the 

Tobacco Institute, what did that consultancy 
include? 

A Well, it would depend on which occasion 

we are talking about. On two occasions I 
testified in front of a House Committee on the 
free speech implications of proposed legislation 
to curb tobacco advertising. 

Another time I consulted with them in 
preparation of their statement to be submitted to 
the Food and Dru<? Administration on -- primarily 
on issues of constitutional federalism, the 
implications for constitutional federalism of some 
of the FDA's proposals. 

Those are the ones that come to mind. 
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I wouldn't swear -- and I guess I am swearing, but 
I wouldn't want to swear that there weren't any 
others that I could be reminded of. Those are the 
three that -- oh, no, there was another time. 

I went and gave an address that 
Mr. Reems had arranged at the Hall of the States 
on federalism issues to some of the assistants of 
the state governors. This was about two years 
ago, I guess, three years ago maybe. 

Q I wonder if we could explore these 

occasions just a bit. 

A Sure. 

Q When you were asked to testify before 

the House Committee regarding free speech and 
banning or regulating tobacco advertising, did you 
do all of the research for your speech yourself? 

A Oh, yes. I mean, it's a subject that 

I've published on extensively and have very strong 
feelings about, and that's why I was contacted, I 
believe -- although that's just my assumption -- 
but because I had published extensively on that 
issue and related issues about commercial speech 
protection. 

Q When you appeared at the House 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 
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Committee on free speech -- speaking about free 
speech, did you use as part of your statement any 
materials that were drafted by Covington & 

Burling? 

A Absolutely not. 

Q You didn't offer to the House Committee 

any materials as part of your statement that were 
drafted by Covington & Burling? 

A I certainly don't recall doing anything 

like that. 

Q Okay. Do you think that that would be 

inappropriate for you to use Covington & Burling 
materials as part of your statement? 

A Not necessarily. It would depend if it 

were material that I agreed with, found 
persuasive, but having been an academic for 24 
years, I'm not about to just put my name on 
something that somebody else wrote. That's just 
not the way I operate. 

Q When you appeared before the House 

Committee, did you see yourself as an advocate for 
the Tobacco Institute? 

A I identified myself as a witness for 

the Tobacco Institute. I viewed myself as a 
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scholar advocating a constitutional position with 
which I had long been associated, but I was 
clearly there as a witness on behalf of the 
Tobacco Institute. 

Q Did you view yourself as being in a 

lawyer/client relationship with the Tobacco 
Institute? 

A That's a good question. I never really 

thought about it. I'd probably say no, I was a 
witness that they had retained. I wasn't advising 
them on legal matters. 

Q Have you ever participated -- strike 

that. 

Have you ever acted as a lawyer for any 
member of the tobacco industry? 

A Yes, I have. And one example I gave 

you there with the Tobacco Institute would fit. 
When I consulted with them on their FDA statement, 
I clearly viewed myself as representing them, as 
being in that relationship, and I have represented 
different members of the tobacco industry as a 
consultant but in clearly a client/lawyer 
relationship. 

Q How about the address at the Hall of 
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States on federalism? Were you in a lawyer/client 
relationship with the Tobacco Institute when 
preparing for that? 

A No, no. 

Q Let's go back a little bit to the 

meetings that you had with Ms. Fox. Do you happen 
to remember how many meetings you had with 
Ms. Fox? 

A Not exactly. There were quite a 

number. Just to pick a number out of the air as a 
very rough estimate, between 10 and 15. 

Q Do you remember how many hours each of 

those meetings went? 

A Well, that would vary. It could be as 

long as eight hours. It could be as few as two or 
three. 

Q While you were reviewing the documents 

that you received from Ms. Fox or from other 
sources that you've already discussed with us, did 
you call up Ms. Fox and discuss the documents that 
you were reviewing with her? 

A Yes, I did. Usually it was more 

leaving messages on her voice mail; but yes, as I 
would read the documents, if a question would come 
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up or I wasn't sure about something, it occurred 
to me that perhaps I'd like to see a related 
document. I would call her up, and if she was 
there, I would talk to her directly, or otherwise 
I would leave a voice-mail message. 

Q And if you wanted to see a related 

document, you didn't have any problem getting a 
copy of that related document, did you? 

A I can't recall an instance where I was 

unable to get a related document that I had 
requested. 

Q Your meetings with Mr. Bernick, do you 

recall how many meetings you had with Mr. Bernick? 

A I'd say probably about three. 

Q Do you recall how long those meetings 

were? 

A I think the longest might have been an 

hour and a half to two hours. I think the others 
were briefer than that. 

Q In the last month, do you recall 

whether or not you increased your meetings with 
either Mr. Bernick or Ms. Fox? 

A Actually, I'd say decreased because I 

was on vacation for a good part of June. As I 
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recall, the deposition was originally scheduled 
for early June, and then through various 
scheduling problems, it was put off, but I had 
arranged a vacation for most of June. 

Q Did you meet with Mr. Bernick or 

Ms. Fox yesterday? 

A Yes. 

Q And how long did you meet with 

Mr. Bernick -- did you meet with both -- 
A No, just Ms. Fox. 

Q -- Mr. Bernick -- just Ms. Fox. 

Okay. And how long did you spend with 
Ms. Fox yesterday? 

A Seven or eight hours, something like 

that. 

Q Did you go over any documents 

yesterday? 

A Yes. 

Q Do you recall what those documents 

were? 

A Let me see. Some supplemental 

responses to interrogatories in the Minnesota 
action, certain statements by -- not statements, 
but memos by Dr. Green. 
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Q S.J. Green, sir? 

A Yes. A letter from Mr. Hughes to 

Mr. Green, and I think those were the only 
documents we reviewed yesterday. 

Q And in what connection did you review 

those two documents? In what context, if you 
will? 

A On the basic issue of my deposition, 

whether -- as I understand it -- whether the 
attorneys and/or the industry had engaged in 
fraudulent behavior. 

Q I assume then you did not meet with 

Mr. Bernick right before this deposition; is that 
correct? 

A Well, we came over together from his 

office at Kirkland. 

Q Now, we have a list of the documents 

that you were either provided or reviewed plus a 
short supplemental list, and I wonder if I could 
just show it to you, please, sir, and if you could 
tell me to the best of your knowledge whether it's 
a complete list? 

A Sure. 

Q As you can see, this is a transmittal 
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letter from Kirkland & Ellis. 

A This is obviously not a complete list. 

Q That's the supplemental list, as I 

said. 

A Oh, I'm sorry. 

Q This is the complete list. 

A I misunderstood, oh. 

Q I don't mean for you to look at it all, 

but if you could just take a brief -- 
A Sure. 

Q If it looks familiar to you. 

You've seen this, Mr. Bernick? 

MR. BERNICK: What difference does it make? 

Do you want me to take a look at it and ... 

MS. NIAL: No. I just wanted to make sure 
that you knew I was showing him something that 
actually came from you. 

MR. BERNICK: Yes. 

THE WITNESS: These are clearly documents 
I've seen. Whether it's a complete list, I think 
I'd have to take a fair bit of time and go through 
it in detail, but, I mean, it -- and I'll do that 
if you'd like, but ... 
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BY MS. NIAL: 


Q Let me ask you a question. Did you 

help prepare that list, do you know? 

A No, I did not. 

Q So it was prepared by Kirkland & Ellis? 

A I assume so. 

Q And whether or not it's complete would 

be their responsibility, not yours? 

A I guess that would follow, yes. 

Q Okay. Fine. 

A How is that? 

Q Thank you. 


While you were reviewing the documents 
that are on this list, did you highlight the 
documents in any way? 

A I certainly did on occasion, yes. 

Q Okay. X don't believe that any of the 

documents that we received were highlighted. 

When you highlighted the documents, was 
that for the purposes of indicating that that 
particular material was important to you in your 
review? 

MR. BERNICK: Objection to the form of the 
question. It's ambiguous. He can make a very 
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general statement, but I think in all fairness to 
the witness, given the volume of documents that 
he's viewed, that's a very broad and general 
question. 

BY MS. NIAL: 

Q When you highlight a document. 

Professor Redish, is the purpose of the 
highlighting to indicate that the material that 
you are highlighting is important to you? 

A I guess it depends on how you define 

"important." What it means is when I go back to 
review this material, that is something I would 
want to look at again. So if that's how you 
define important, I'd say yes. 

Q Did you summarize the documents at all 

when you were reviewing them? 

A No. The only thing I did do -- I 

prepared a very rough schematic, which I believe 
Ms. Fox has provided you, but other than that, 
just the highlighting or starring or something 
like that. 

Q Okay. Did you write on the documents 

in any way? 

A Occasionally, yes. 
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Q Have you prepared a written report 

besides the schematic that you've already told us 
about? 

A Not for this litigation. I gather from 

the Minnesota litigation such a thing is required, 
and I did prepare a written report for that 
litigation. 

MR. BERNICK: When you say "this litigation," 
you are referring to Florida? 

THE WITNESS: That's right, Florida. Well, I 
didn't prepare anything directly for Texas either, 
but I did prepare something for Minnesota because 
I gathered it was required. 

BY MS. NIAL: 

Q And did you write that report at the 

same time that you were reviewing the documents 
for the Florida case? 

A It depends what you mean "at the same 

time." I wrote it over a several-day period 
towards the end of my review, so I guess it 
overlapped with the review, and I continued to 
review after that, but it was only for a short 
period towards the end of the review. 

Q Were the documents that you reviewed 
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for the Minnesota case the same as the documents 
you've reviewed for the Florida case? 

A Yes. 

MR. BERNICK: Incidentally, I believe a copy 
of that report was furnished in the Texas 
litigation. And correct me if I'm wrong, Susan, 
your firm is counsel for the plaintiffs in the 
Texas litigation? 

MS. NIAL: We are, but as Mr. Clarkson has 
already said, they received their documents, in 
his opinion, late; and we have not had an 
opportunity to see that. 

MR. BERNICK: That was with reference to the 
rules of the Texas case, which you've gotten in 
connection with. 

MS. NIAL: I don't believe we've seen that 
report, and we'll check, obviously, if we have it, 
and we'll probably make some request for it. 

BY MS. NIAL: 
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Q Professor Redish, do you intend to 

review any other documents prior to appearing in 
Florida live? 

A It's certainly possible. 

Q Have you spoken to Mr. Bernick about 
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any other documents that you might review? 

A Not to Mr. Bernick. Ms. Fox mentioned 

that there might be some other documents to look 
at, but I don't think we've discussed the details. 

MS. NIAL: Let me just at this point put on 
the record that if Professor Redish reviews any 
other documents before his testimony, I clearly 
would like to talk to him again about those 
additional documents. 

I know you'll take that under 
advisement, Mr. Bernick -- 

MR. BERNICK: Absolutely. 

MS. NIAL: -- but I just thought I'd mention 

it. 

BY MS. NIAL: 

Q One of the things we noticed, Professor 

Redish, in reviewing the boxes that we received 
from Kirkland & Ellis is that you apparently 
reviewed some portions of depositions. 

Do you recall reviewing portions of 
depositions? 

A I recall both. I reviewed some 

depositions in their entirety, and some that were 
excerpts and some excerpts from trial -- direct 
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trial testimony. 

Q When you were reviewing excerpts from 

deposition testimony, did you ever consider asking 
for the full deposition? 

A I don't recall ever asking for the full 

deposition. As I indicated, there were a number 
of occasions where something mentioned in one of 
the documents, which may have been a deposition, 
caused me to ask for additional documents. I 
don't recall ever feeling the need to see more of 
the depositions of which I only saw excerpts. 

Q Is it possible that the total 

deposition might give a different picture of the 
testimony than the excerpts that you were given? 

A I guess it's certainly possible. I'm 

basically making my rough judgments on what I've 
been shown as to whether it seems that it's a 
complete discussion of the issue, or whether there 
might be other relevant material, and my judgment 
at the time must have been -- I don't recall 
specifically, but the materials seemed complete. 

Q In one particular instance, we noted 

that you received only portions of the deposition 
of a Dr. Homberger taken in a case called Broin in 
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Florida. 

Did you receive the complete 
deposition, do you know, or just the sections? 

A My understanding -- and this was just 

quite recently. I thought I had seen the whole 
deposition in Homberger. It seemed to me to be 
complete. 

Q Okay. 

A In fact, it was a two-day deposition, 

and I did see the entire Homberger deposition. 

MS. NIAL: Just for the record, we did not 
receive the complete deposition. I did request 
the complete deposition from the court reporter, 
which we did receive when we requested it from 
her. 

MR. BERNICK: What part did you get? 

MS. NIAL: We got the second day, but not the 
first day. 

MR. CLARKSON: No, we got the first day. 

MS. NIAL: I'm sorry, we got the first day, 
but not the second day. 

THE WITNESS: Yes, I have seen both -- it was. 
quite recently that I was made aware of these. 

MR. BERNICK: Mr. Redish, you saw both days? 
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THE WITNESS: I did see both days. 

MS. NIAL: Okay. 

MR. BERNICK: So it's a question of our not 
having copied -- 

MS. NIAL: Apparently. 

MR. BERNICK: -- the document? 

MS. NIAL: Apparently. 

MR. BERNICK: Do you really want another copy 
from us? 

MS. NIAL: No, we've gotten it now. I just 
wanted to find out what, in fact, you did review 
because obviously we got it from another source, 
but I just wanted to check with you. 

MR. BERNICK: Consider our submission to you 
supplemented by your effort to get the second day 
independently. 

MS. NIAL: Will you pay for it? It cost 300 
bucks. 

MR. BERNICK: You should have given us a 

call. 

MS. NIAL: Excuse me? 

MR. BERNICK: You should have given us a 

call. 

MS. NAIL: It was a little too late. We 
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needed it right away. In fact, we just got it 
yesterday. 

MR. BERNICK: I still think it would have 
been cheaper. 

MS. NIAL: It probably would have, but we 
wanted to get it as quickly as possible. 

BY MS. NIAL: 

Q Okay. You reviewed a number of 

affidavits, is that correct, Professor Redish? 

A Yes. 

Q In one or two of the affidavits, maybe 

more, that you reviewed, I noted that there was 
reference to Dr. Thomas Murray's affidavit. In 
the box, at least that we received, there was no 
copy of Dr. Tom Murray's affidavit. 

Do you recall reviewing that affidavit? 

A No, I don't think I ever saw 

Dr. Murray's affidavit. I did read his complete 
deposition however. 

Q There was a reference to Dr. Roggli's 

deposition, Dr. Victor Roggli's deposition. 

A Yes. 

Q Did you read Dr. Victor Roggli's 

deposition? 
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A Yes. 

Q Are there any particular documents that 

you read that you will be relying on in offering 
your testimony and opinions today? 

A I guess it depends on the nature of 

your questions. So any and all of them depending 
on the nature of the specific question. 

Q Now, as to your disclosure statement, 

which we will get into in detail in a little 
while, you obviously in that disclosure statement 
set out a number of opinions that you have already 
formed regarding the conduct of the tobacco 
industry and its lawyers. 

Are there any particular documents that 
you've relied on in coming to those opinions? 

A Numerous documents. I mean, I could 

start describing them -- I don't know how much 
detail you want me to get into, but, yes, there 
were a number of documents obviously that I've 
relied on. 

Q My goal in asking that question -- so 

that you know how much detail I want -- is to try 
to figure out which documents you thought were 
most important to the formation of your opinion? 


A. WILLIAM ROBERTS, JR., & ASSOCIATES 

http://legacy.library.ucsf.efitotiDl3%)(l|0ffaQCWpfflWv.industrydocuments.ucsf.edu/docs/gqgl0001 



37 



1 

2 

3 

4 


5 

6 

7 

8 
9 

10 

11 



12 

13 


14 

15 

16 

17 

18 

19 

20 


21 

22 



23 

24 


A Okay, 

MR. BERNICK: Just a second. I think he's 
indicated that it depends upon what particular 
area you are looking at. He's obviously reviewed 
a huge volume of documents, and he's got, as you 
indicate in your question, a number of opinions. 

MS. NXAL: We could go through the opinions, 
and I'll ask him the specific questions. 

MR. BERNICK: I think that might be a little 
bit more -- 

THE WITNESS: That would be fine. 

MS. NIAL: That's fine. We'll be happy to do 

that. 

BY MS. NIAL: 

Q Besides the documents and the reports 

and books that were listed on the list that we 
received from Kirkland & Ellis and the 
supplemental list, have you read any other books? 
For example, have you read Smoke and Mirrors -- 
A No. 

Q -- by Phil Hilts? 

A No. 

Q Have you had any general reading about 

any issue relating to tobacco litigation that you 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 


http://legacy.library.ucsf.eflM>tiDl3%)cl|Qtpa[DCVp<BWv.industrydocuments.ucsf.edu/docs/gqgl0001 



38 



1 

2 

3 

4 

5 

6 
7 


8 

9 

10 



11 

12 

13 

14 

15 


16 


17 


18 

19 

20 
21 
22 



23 

24 


may be relying upon to give any opinions in the 
Florida case? 

A Not that I would be relying upon. And 

I have done some general background reading just 
to bring myself up to snuff on the issues. I did 
this early on in the process, but I certainly 
don't recall relying directly on any of them to 
form my opinions. 

Q Do you recall what background reading 

you did do? 

A I purchased a copy of Ashes to Ashes 

and read large segments of it, and Mr. McCormack 
sent me some newspaper clippings or magazine 
clippings just about the general controversy when 
I was just first getting into the whole subject. 

Q Was it Mr. McCormack who first spoke to 

you about the possibility of testifying in the 
Florida case? 

A Yes. I don't remember if it was the 

Florida case. About just the general possibility 
of testifying, it was Mr. McCormack, yes. 

Q Do you still have copies of the 

newspaper clippings that Mr. McCormack sent to 
you? 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 


http://legacy.library.ucsf.eflM>tiDl3%)(l|QtpaQCVp<BWv.industrydocuments.ucsf.edu/docs/gqgl0001 


39 





1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


A No, I don't. I didn't consider them 

all that important although -- I mean, he may have 
a record of what he sent me. 

Q Okay. Did anyone else give you any 

background material? 

A Other than -- 

Q Other than Mr. McCormack or Ms. Fox or 

Mr. Bernick? 

A Not that I can recall. 

Q Have you attended any seminars relating 

to tobacco litigation? 

A Seminars conducted by whom? I'm not 

sure . 

Q By anybody, whether it was 

Mr. Bernick's law firm or Mealey's or -- 

A No. The only reason I hesitated is 

because I myself have been on a number of academic 
panels about tobacco-related issues, so I wasn't 
sure if you meant to include those, but I haven't 
been in the audience of any seminar conducted by 
anybody. Certainly not by any law firms. 

MR. BERNICK: Susan, you never invite us to 
any of your conferences. I'm surprised you've 
asked that question. 
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MS. NIAL: You guys usually come to the 
conferences I'm at. 

MR. BERNICK: No. 

BY MS. NIAL: 

Q Have you ever been deposed before -- 

A No. 

Q -- Professor Redish? 

A No, no. 

MS. NIAL: Okay. Disclosure statement. 

I neglected to make the notice of 
deposition Exhibit 1, if there is no objection. 

MR. NEWBOLD: Is that the notice for the 
Florida litigation? 

MS. NIAL: Yes. 

MR. NEWBOLD: Why don't you mark this as an 
exhibit from Texas so we have a complete record. 

MS. NIAL: Okay. That can be 1 and 2. 

(Whereupon Redish Deposition 
Exhibit Nos. 1 and 2 were 
marked for identification.) 

MS. NIAL: And No, 3 will be a copy of the 
26(b)(4) disclosure statement, and attached to it 
is a copy of Professor Redish's CV. 
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(Whereupon Redish Deposition 
Exhibit No. 3 was marked for 
identification.) 

BY MS. NIAL: 

Q Professor Redish, perhaps you would 

like a copy. 

A Thank you. 

Q Do you need a moment to familiarize 

yourself with the document? 

A No, I'm just waiting for a question. 

Q Okay. Fine. I just wanted to give you 

an opportunity to look at it. 

Professor Redish, is this a disclosure 
statement that covers all of the testimony that 
you intend to give in the Florida case? 

A Yes, it is. 

Q Did you prepare the disclosure 

statement? 

A Yes, in the sense that it was all drawn 

from my affidavit in the Florida case, which I did 
author. 

Q Okay. When you say that it was "drawn 

from," was it actually drafted by Kirkland & 

Ellis? 
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A This particular document? 

Q The disclosure statement, yes. 

A Yes. And then I reviewed it, but it 

was all my words from the affidavit. 

Q And the affidavit that you provided in 

the Florida case, you drafted that yourself, did 
you, sir? 

A Yes, with comments from Mr. McCormack, 

but the drafting was mine. 

Q And when you were drafting the 

affidavit for the Florida case, you were working 
with Mr. McCormack at the time? 

A Yes. 

Q Okay. And you are now working with 

Mr. Bernick; is that correct? 

A Mr. Bernick and Ms. Fox. 

Q And when you were working with 

Mr. McCormack, were you working for his defendant, 
which I believe is Lorillard; is that correct? 

MR. MCCORMACK: No. 

MR. BERNICK: We both represent -- 

MS. NIAL: Oh, you both represent Brown & 
Williamson? 

MR. BERNICK: Correct. 
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THE WITNESS: Right. 

MS. NIAL: Okay. I'm sorry. I apologize. 

BY MS. NIAL: 

Q So you were still representing -- 

A Yes. 

Q -- or working for Brown & Williamson? 

A Yes. 

Q Okay. Fine. I wonder if we could talk 

a little bit about your disclosure statement. 

A Sure. 

Q In the second full paragraph on the 

first page, sir, I wonder if you could look down 
to the -- it's probably the third line from the 
bottom of that full paragraph. It says, 

"Cigarette manufacturers are entitled to seek 
advice from lawyers about how to conduct their 
affairs in order to protect legal or litigation 
positions, and that is not a breach of any duty 
for lawyers to provide such services." 

Do you see that sir? 

A Yes, I do. 

Q Is it your understanding, sir, that the 

State has taken the position that cigarette 
manufacturers are not entitled to seek advice from 
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lawyers about how to conduct their affairs? 

A It is my understanding that what the 

State has alleged conflicts with this statement, 
yes. 

Q Have you reviewed the State's complaint 

in this case? 

A I did early on, I believe, and I saw 

the brief in the Crime/Fraud proceeding. 

Q I wonder, sir, if we could ask you to 

look at -- we have the entire complaint here, if 
you would like to look at the entire complaint, 
but I have excerpted some sections -- 

MR. BERNICK: You did. 

BY MS. NIAL: 

Q -- but I would be perfectly happy to 

show you the entire complaint, if you need to see 
it, and we'll make the entire complaint an exhibit 
if Mr. Bernick would like that later. 

And as you can see, the two paragraphs 
that I'm talking about -- well, maybe you can't 
tell -- are 79 and 82. 

A Okay. I've reviewed those paragraphs. 

Q Okay. Would you agree with me, sir, 

that what the State is complaining about in this 
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lawsuit is the abuse of the attorney/client 
privilege and the work product privilege in the 
attorney/client relationship? 

A I would agree that that is what the 

State has alleged, yes; but then the question 
becomes how does one define what constitutes such 
abuse, and I think that's where the dispute comes 
in. 

Q But -- 

A And that is to what my comment in my 

statement was responding. 

MS. NIAL: Okay. I wonder if we could make 
this Exhibit 4. 

(Whereupon Redish Deposition 
Exhibit No. 4 was marked for 
identification.) 

BY MS. NIAL: 

Q In your opinion, sir -- oh, I'm sorry. 

MR. BERNICK: Is this 4? 

MS. NIAL: Yes. 

BY MS. NIAL: 

Q In your opinion, sir, are there any 

limitations upon what a lawyer can do for his 
client in a litigation context? 
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A Absolutely. 

Q And what type of limits are there on 

what a lawyer can do in a litigation context? 

A A lawyer is not legally or ethically 

permitted to counsel his or her client to engage 
in criminal practices, in fraudulent practices; to 
him or herself conspire with a client at the 
client's suggestion to engage in fraudulent 
practices; to make false statements, knowingly 
false statements; to suppress information that is 
the subject of a legitimate and proper discovery 
request. 

Q And if a lawyer did any of the things 

that you've just listed, his conduct would be 
wrong? 

A It clearly would be morally wrong. It 

would violate the canons of ethics, and depending 
on exactly what the behavior is, it could even be 
criminal. 

Q If there were communications between 

the lawyer and his client in the context of any of 
the inappropriate conduct that you've just listed 
for us, would those communications be privileged? 

MR. BERNICK: I object to the form of the 
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question. Do you mean in the context of? 

THE WITNESS: I was going to ask the same 
thing. 

BY MS. NIAL: 

Q Okay. Within the various conducts that 

you have listed for us -- and if you would like 
them read back, I would be happy to do so -- would 
communications within the context of those types 
of conduct that you have just listed for us, would 
those communications be privileged? 

MR. BERNICK: You just really put exactly the 
same question that has the same defect, so I have 
to make the same objection. 

MS. NIAL: Okay. 

MR. BERNICK: Your question basically asks 
for, as I understand it, of his understanding of 
the Crime/Fraud Exception. 

MS. NIAL: No. 

MR. BERNICK: No? 

MS. NIAL: No. I was asking -- 

MR. BERNICK: All right. Then I really do 
not understand the question. 

BY MS. NIAL: 

Q For example, if, in fact, a lawyer 
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counseled a client to commit a fraudulent act, 
would the communication between the lawyer and the 
client within that relationship that I've just 
described be privileged? 

A The privilege would not apply to any 

communication that was in furtherance of the 
fraud. Then, of course, the question becomes how 
do you define "in furtherance." But while there 
might be some questions at the margins, I think we 
have a rough idea of what that means. 

Q Okay. And so if a lawyer and his 

client knowingly created evidence to use in 
litigation, their communications within that 
context -- within that conduct, if you will, would 
not be privileged; is that correct? 

A No, I -- 

MR. BERNICK: Now, is that clear -- would you 
read the question back. The question doesn't make 
any sense. Just read it back. 

MS. NIAL: Okay. 

(Discussion had off the 
record.) 

(Record read as requested.) 
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BY MS. NIAL: 

Q If I can amend my question and add the 

word "created" fraudulent evidence for use in 
litigation. 

A If they knowingly created fraudulent 

evidence, there is no privilege there. 

Q In order to come to the opinions that 

you have listed in your disclosure statement 
that's before you, did you do a systematic study 
of the conduct of tobacco-industry lawyers over 
the course of 40 years in which the tobacco 
industry has been involved in litigation? 

A I think that would be a good 

description of what I did, yes. 

Q I wonder if you could tell me then, 

please, sir, what is the Committee of Counsel? 

A The Committee of Counsel is an 

organization of the general councils of the 
different tobacco companies. 

Q And what was the purpose of that 

Committee of Counsel? 

A The purpose of the Committee of 

Counsel, as I understand it, was to review legal 
positions and to review the general conduct of the 
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industry's defense of its litigation. 

Q Did the Committee of Counsel -- excuse 

me -- review any research proposals for CTR? 

A Yes, I gather they did perform that 

function as well. 

Q Did they review research proposals for 

grant monies for CTR? 

A It depends what you mean by "reviewed." 

They did review them. My understanding was that 
they did not exercise the final say as to grants 
issued by the SAB, but they did review them in the 
sense of being aware of what was being done. 

Q The understanding that you've just 

described, from what documents or what source did 
that understanding come? 

A It's from various affidavits, and it 

would be difficult for me honestly to sort out 
which of the affidavits I'm specifically relying 
on, but it came from among the following group. I 
can tell you that. Mr. Spears' affidavit and 
Mr. Spears' testimony, the Lisanti affidavit, the 
Hamm affidavit,, the Sommers affidavit, and there 
may have been others that just aren't coming to 
mind now. 
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Q Okay. Did you see any minutes of 

Committee of Counsel meetings? 

A I believe I did. 

Q Did you have an opportunity to talk to 

any members of the Committee of Counsel? 

A No, I did not. 

Q Okay. I wonder if we could move on 

then. One more question about the Committee of 
Counsel. 

Was the Committee of Counsel ever 
associated with the Tobacco Institute? 

A I don't know for sure. My best guess 

would be probably not. 

MR. BERNICK: You shouldn't guess. 

THE WITNESS: Well, no, that's a fair point. 
I really don't know. 

BY MS. NIAL: 

Q Was the Committee of Counsel in your 

opinion, based on your review of the documents, a 
committee that was an overall reviewing committee 
for all issues relating to tobacco litigation? 

MR. BERNICK: Objection to the lack of 
foundation. 
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BY MS. NIAL: 

Q I wonder if you could answer that 

question, sir, based on your review of documents? 

MR. BERNICK: I have the same problem. Lack 
of foundation. Objection to the question. 

THE WITNESS: You know, I really couldn't 
tell you if it exercised that power. I don't 
recall if anything I saw would have indicated 
that. 

BY MS. NIAL: 

Q Okay. Do you recall, sir, from the 

review of the documents, when the Committee of 
Counsel was founded? 

A No, I do not. 

Q Do you know whether or not the 

Committee of Counsel still exists? 

A No, I do not. 

Q How about the Ad Hoc Committee. Do you 

recall from your review of the documents what the 
Ad Hoc Committee did? 

A Actually, I don't. The name doesn't 

sound familiar, which isn't to say that I didn't 
review it, but I don't recall something called the 
Ad Hoc Committee. 
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Q 

Okay. 

How about the 

Research 

Liaison 

Committee, 

sir? 

Do you recall 

that? 


A 

Yes . 

Well, not well 

enough to 

be 


certain. I do remember the concept of the 
Research Liaison Committee, but I just couldn't 
tell you the details. 

Q So you could not, at least today, offer 

any opinions about the appropriateness of the 
conduct of the lawyers who participated in the 
Research Liaison Committee? 

MR. BERNICK: Go ahead and answer the 
question, if you can. 

THE WITNESS: Well, the only thing I can say 
is as I went through my review of all of the 
materials that I saw, I looked for any indication 
of what I would consider improper behavior, and I 
really didn't see any, so if I had reviewed 
material about this committee, it obviously didn't, 
cause me to think there was anything improper, but 
I don't have present recollection right now. 

BY MS. NIAL: 

Q How about the Communications Committee. 

Do you recall the Communications Committee? 

A No, I have no recollection of that at 
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all . 

Q How about the Industry Technical 

Committee? 

A Yes, I do have recollections of that. 

Q What do you understand the Industry 

Technical Committee was? 

A Their role, as I understood it, was to 

work with the SAB in the event that there were 
questions concerning technical feasability related 
to any of the projects that the SAB was going to 
find. 

Q On what document or documents do you 

base that understanding, sir? 

A Well, again, I have to qualify it by 

saying my recollection could be faulty. 

Mr. Spears' affidavit or Dr. Spears' affidavit and 
his deposition or trial testimony -- I can't 
remember which it was -- and I believe the Lisanti 
affidavit was relevant to this as well. 

Q Is it your understanding that 

Mr. Spears served as chairman of the Industry 
Technical Committee at some point? 

A I think I recall that he indicated 

that, yes. 
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Q Was Mr. Lisanti involved with the 

Industry Technical Committee? 

A Not directly. And that's why maybe my 

recollection that it's the Lisanti affidavit is 
faulty. 

MR. BERNICK: Just your recollection of that 
is faulty? 

THE WITNESS: Right. But it -- it may have 
been primarily Mr. Spears' affidavit and testimony 
that I'm basing my conclusion on. 

BY MS. NIAL: 

Q Okay. How about the Industry Policy 

Committee of Lawyers? 

A I don't recall ever hearing that 

phrase. 

Q How about CTR special projects? 

MR. BERNICK: What? I'm sorry. Your 
question about CTR special projects is what? 

BY MS. NIAL: 

Q I'm sorry. Too much shorthand. I do 

apologize. 

Do you recall what CTR special projects 
were or are? 

A Yes. 
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Q Okay. I wonder if you could tell me 

what CTR special projects were or are? 

A X gather it's were. CTR special 

projects were projects -- research projects 
performed by scientists who would apply for 
grants, and CTR would -- not the SAB -- but CTR 
lawyers would make decisions in conjunction with 
the scientific director on whether to fund these 
projects, and in so doing, they assured the 
researcher total independence and the ability to 
publish his or her research. 

Q When you identify lawyers as CTR 

lawyers, to whom are you referring? 

A Well, actually -- I'm sorry, I believe 

it was industry lawyers, and these were 
administered through the CTR. 

Q And the purpose of the research being 

done by scientists under the special projects 
program -- if we can use that term, what was the 
purpose of that research? 

A As I understand it, the proposals which 

came in from the scientists themselves were chosen 
on the basis of a combination of factors. One, 
the quality of the science involved as determined 
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by the scientific director; and two, the extent to 
which the results of the project might assist the 
industry in its litigation positions. 

Q Is it your understanding, sir, that the 

results of special project research was published? 

A It is my understanding that quite a bit 

of it was published, and whether it was to be 
published or not was up to the discretion of the 
researcher and whether he or she was able to get 
it published. 

MR. BERNICK: Are we getting to a good point 
for a short break, Susan? 

MS. NIAL: Sure. If you'd like to take one 
now, that's fine. 

MR. BERNICK: Yes. It's a good time. 

(Whereupon a recess was 
taken from 10:22 a.m. to 
10:42 a.m.) 

BY MS. NIAL: 

Q Professor Redish, we were speaking of 

special projects. 

A Yes. 

Q When you went on the break, did you 

discuss your testimony with Mr. Bernick at all? 
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A Yes. 

Q And what was the subject of your 

discussion? 

A I was just advised that if I really 

didn't remember something, I should not guess, or 
I should really be certain in my memory, or just 
simply indicate that I don't recall. 

Q Okay. Did you talk to Ms. Fox at 

all 

A Yes. 

Q -- about your testimony? 

A It was a group conversation. 

Q And was that the only direction you 

were given? 

A Yes. 

Q Okay. Back to special projects. I 

wonder if I could ask you to look at a document 
that I believe was given to you as part of the 
materials that were given to you, and it's a 
letter from Mr. Hoyt to Dr. Aviado. 

And I'd like to make that the next 

exhibit. 
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(Whereupon Redish Deposition 
Exhibit No. 5 was marked for 
identification.) 

BY MS. NIAL: 


Q Do you recall this document, sir -- I'm 

sorry. 

A It looks familiar -- I'm sorry. 

Q Okay. 

A It looks familiar. I seem to remember 

seeing a bunch of documents similar to this. I 
don't know if I recall this one specifically. 

Q Now, this letter from Mr. Hoyt to 

Dr. Aviado -- it tells Dr. Aviado that the request 
that he has made to increase the special project 
awarded to him has been granted; is that correct? 
Is that a fair summary of what's been said? 

A Yes. 

Q Okay. And the last paragraph of the 

letter says that "Our records will continue to 

designate this undertaking as a Special Project of 
The Council for Tobacco Research - U.S.A., Inc. 

If a credit line should be inserted in any future 
publications, it should be so worded." 

Is that -- 
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A That's what it says. 

Q -- what it says? Okay. 

Is there any indication in this letter 
to Dr. Aviado that one of the purposes of the 
special project research that he is doing is to 
assist the tobacco industry in its litigation 
positions? 

A There is nothing in the letter that 

says that. 

Q Are you aware of any other 

communication that was sent to Dr. Aviado that 
informed him of that purpose? 

A I'm not aware of any such 

communication, no. 

Q Based on my review of the documents 

that were given to you, I saw that you reviewed a 
number of these types of letters. 

Would you agree with that, sir? 

A Yes. 

Q Okay. Did you see in your review of 

these letters any indication in any of those 
letters that one of the purposes of the special 
projects was to assist the tobacco industry in its 
litigation positions? 
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A I don't recall that being mentioned in 

the letter. They were simply described as special 
proj ects. 

Q And were you given any other 

communication between Mr. Hoyt or any other 
representative of CTR and the special projects 
researcher that contained that information that 
the purpose was to assist -- one of the purposes 
was to assist the tobacco industry in its 
litigation positions? 

A I'm sorry. Not that I recall. 

Q Okay. Do you think that that purpose 

of the special projects program should have been 
disclosed to the researchers? 

A Yes. I clearly think it would be 

appropriate to do that. I've not seen any 
statements or affidavits by anyone indicating that 
they considered themselves to have been misled as 
to what they were filing for. 

Q Okay. So it's your understanding that 

even though there is no documentary evidence that 
no one who receives special grants -- the special 
projects money felt misled that they were not told 
that the purpose -- one of the purposes of the 
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special grant -- special projects program was to 
assist the tobacco industry in its litigation 
position? 

MR. BERNICK: I'm -- 

THE WITNESS: I'm sorry, I didn't understand 
the question. 

MS. NIAL: Okay. Okay. Let's back up. 

Maybe we'll strike that question and move on. 

I have another document that -- this is 
a document -- the next document that I'd like to 
show you, Professor, is a document that I don't 
know if you did review or not because we did not 
find it in the collection that we were given. As 
a result, I assume that you have not seen it. But 
I'd like to show it to you, if I could, and make 
it the next exhibit to the deposition. 

(Whereupon Redish Deposition 
Exhibit No. 6 was marked for 
identification.) 

BY MS. NIAL: 

Q I wonder if I could refer you, sir, to 

the page identified by the Bates 
No. Master-SPP 002431. 

A Okay. 
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Q And 1 wonder if you could look at the 

paragraph that begins "Acknowledgement." 

A Okay. 

Q Okay. Have you read through that 

paragraph, sir? 

A Yes, I have. 

Q Now, I wonder, sir, if you could tell 

me what that paragraph is? 

A It's an acknowledgement. 

Q And what does it acknowledge, sir? 

A It acknowledges that the studies were 

supported largely by a special grant from the 
Council for Tobacco Research. 

Q Okay. And does the rest of that 

paragraph indicate that one of the purposes of the 
special projects program and CTR was to assist the 
tobacco industry in its litigation positions? 

A No, it doesn't say that. 

Q Do you think that the public should 

have been informed that that was one of the 
purposes of the special projects research program? 

MR. BERNICK: In this particular 
acknowledgement? 
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BY MS. NIAL: 

Q Do you believe that the public should 

have been informed that the special projects 
program — one of the purpose -- excuse me. 

Strike that. 

Do you believe that the public should 
have been informed that one of the purposes of the 
special projects program was to assist the tobacco 
industry in its litigation positions in this 
document? 

MR. BERNICK: Object to the form of the 
question. 

THE WITNESS: The way you phrased the 
question, "in this document" didn't seem ... 

BY MS. NIAL: 

Q In this acknowledgement. 

A In this acknowledgement should -- are 

you asking me should they have identified this as 
assisting the tobacco industry? 

Q Yes. 

A I don't think that would have been 

material in a scientific publication such as this. 

Q Okay. Are you aware of any 

publication -- strike that. 
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Are you aware of any public statement 
by the CTR that is not related to litigation? 

MR. BERNICK: X don't understand the 
question. 

MS. NIAL: Okay. 

THE WITNESS: I have trouble understanding 

it. 

MR. BERNICK: Are you aware of any 
publications relating to the CTR -- 
BY MS. NIAL: 

Q No. Any statement by CTR not made 

within the context of litigation. So what I'm 
saying is CTR has made many statements. Some of 
them public, for example, in their annual reports. 

A Yes. 

Q They have made other statements as part 

of their defenses in litigation, and I'm trying to 
separate their positions in litigation from their 
positions in, for example, their annual reports. 

Do you get the context in which I'm 

speaking? 

A Okay. 

Q First of all, have you read or reviewed 

any of the CTR annual reports? 
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A I don't recall whether I saw the CTR 

annual reports. I have -- I did see the CTR 
publication -- a separate CTR publication 
concerning microbiological associates. 

Q Okay. Do you know whether or not that 

publication was the result of a special project? 

A No. As I understand it, that was the 

result of contract research. 

Q Okay. So that I'm clear as to what you 

have reviewed, you have not to your recollection 
reviewed any CTR annual reports? 

A I'd hate to say I haven’t reviewed 

them. I just don't recall them, if I did review 
them. 

Q Do you recall any statements by CTR 

that disclose to the public that their special 
projects program had as one of its purposes 
assisting the tobacco industry in its litigation 
positions? 

MR. BERNICK: Are you including testimony in 
that question possibly? 

MS. NIAL: Any statement of CTR. 

THE WITNESS: It depends on how you are 

defining "CTR." I recall Dr. Glenn's testimony, 
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and Dr. Glenn is, as I understand it, the 
scientific director. 

Would you consider that a statement by 

a CTR? 

BY MS. NIAL: 

Q 

A 
Q 
A 
Q 
A 

Congressional Committee or maybe it was his 
affidavit. So I guess it was his affidavit that I 
saw. 

Q And that affidavit was prepared in what 

context? 

A I believe it was in the Florida 

litigation in this proceeding, but I wouldn't want 
to swear to that because I don't recall because I 
was receiving affidavits from a variety of 
litigations, but it was in one of these 
litigations. 

Q So the statement by -- 

A It might have been the Sackman case. 


Actually, Dr. Glenn is the president -- 
President. 

-- to my understanding of CTR. 

Yes. Would that be considered a -- 
To which testimony are you referring? 

I recall seeing testimony in front of a 
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In fact, that's possible. 

Q Okay. So the statement that you are 

referring to by Dr. Glenn, wherein he discloses 
that one of the purposes of the special projects 
program was to assist the tobacco industry in 
their litigation positions, was issued or drafted 
for the purposes of being filed in a litigation? 

MR. BERNICK: Could I have the question read 
back, please. 

(Record read as requested.) 

THE WITNESS: As I understand it, yes. 

BY MS. NIAL: 

Q Are you aware of any other statements 

of Dr. Glenn wherein he discloses that one of the 
purposes of the special projects program was to 
assist the tobacco industry in its litigation 
positions that was not issued or drafted in 
litigation? 

A I have a vague recollection of having 

seen congressional testimony with Dr. Glenn's name 
on it that may have been part of the appendix in 
the Sackman litigation, but that could be 
incorrect. That's my rough recollection, and 
basically, as I recall, he made the same kinds of 
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statements there. 

Q Okay. And in those statements before 

the Congress, it's your recollection that he 
disclosed to Congress that the special projects 
program was for the purposes of litigation? 

A I don't recall his testimony well 

enough to be sure. 

Q Okay. Fine. Okay. And it's your 

position, as I understand, sir -- and please 
correct me if I'm wrong -- that making a 
disclosure regarding the litigation purposes of 
the special projects program was not important; is 
that correct, sir? 

A Given the nature of the research, given 

the fact that it was being done by independent 
scientists, and it was being published in peer 
review journals, I'd consider that not a material 
point that needed to be disclosed. 

Q If, in fact, sir, the research that 

resulted from the special projects funding was 
used in litigation, would it be your opinion that 
all documents relating to that special projects 
research should be discoverable? 

MR. BERNICK: Let's get a little bit of time 
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frame. What period of time? State or federal 
court? What discovery request? What set of local 
rules? You have no foundation for that question. 
BY MS. NIAL: 

Q Let me ask you, sir, would it make a 

difference to you if to determine the 
discoverability of certain documents, whether a 
case was in state or federal court? 

A It conceivably could. It might depend 

on governing laws. I mean, I could give you my 
best understanding of sort of general legal 
principles, but I'd have to qualify it by saying 
that the rules could be different in a particular 
j urisdiction. 

Q Okay. So let us take the example of a 

federal court. If lawyers for the tobacco 
industry used as evidence to support their defense 
research that resulted from special projects 
funding, would all documents related to that 
special projects research be discoverable? 

MR. BERNICK: Again, I think there is a lack 
of foundation in terms of time and the use to 
which they are put and the representations -- I 
don't think you are really giving the 
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information -- enough information for the witness 
to answer. If you can, Professor Redish. 

THE WITNESS: Well, my problem was I wasn't 
sure what you meant by the term "related to." 

BY MS. NIAL: 

Q Let me try one more time, and then I 

think I'll move on. 

A Well, I could -- 

Q Okay. 

A If you want me to qualify my 

understanding of the term "related to" and then 
give an answer, I could do that, if that would be 
helpful. 

Q Let me try to explain it to you, sir. 

A lawyer comes into a federal court, and he holds 
up a research -- the results of research done with 
special projects' funding, and he says this 
supports our defense, for example, that it has not 
been proven that the use of tobacco causes 
disease. 

A Uh-huh. 

Q Let's assume that that is what he says, 

and he puts -- wants to put that special project 
information into evidence, would all of the 
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information, all of the communications, all of the 
documents relating to that special projects 
research, which the lawyer wants to put into 
evidence in that case, be discoverable in your 
opinion? 

A Yes. 

MR. BERNICK: Same objection as before. You 
haven't given us a time frame. You haven't talked 
about the use to which it's put in the particular 
case. You haven't talked about discovery 
requests, discovery obligations. Answer, if you 
can. Professor. 

THE WITNESS: If by the term "related," you 
intend to include communications among lawyers who 
are representing the tobacco companies or 
communications between the lawyers and their 
clients concerning the information contained in 
the special project, I would say no, that's not 
discoverable. That's clearly covered by work 
product or attorney/client privilege. 

BY MS. NIAL: 

Q Okay. How about communications between 

the lawyers and their clients that talk about how 
the research project will be manipulated? 
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MR. BERNICK: You are assuming that they 
exist, of course? 

MS. NIAL: Of course. He's an expert, and I 
can ask him to assume. 

MR. BERNICK: Just to be clear. You are just 
asking him to assume hypothetically that -- why 
don't you give him a hypothetical, and then he can 
answer the question. 

MS. NIAL: I don't know if I have to say to 
you, "this is a hypothetical," but if I do, I 
will. 

MR. BERNICK: Only if you want to, Susan. 

It's up to you. 

BY MS. NIAL: 

Q This is a hypothetical, Professor 

Redish. If the lawyers communicated with their 
clients about the manipulation of the special 
projects research that they now wish to offer into 
evidence, would those communications be 
discoverable? 

MR. BERNICK: I'm going to object at this 
point. I think basically you are asking for a 
legal conclusion on the requirements of the 
Crime/Fraud Exception. I think that's what your 
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question goes to. And if that's the question, I 
think you ought to make it clear to the witness. 
This is like the questions that you asked before. 

MS. NIAL: Excuse me, Mr. Bernick, but I 
believe the witness here is here offering opinions 
relating to the Crime/Fraud Exception, the 
attorney/client privilege, and the work product 
privilege, and I don't think that he's being 
misled by my question as to what I'm asking him 
for. 

Yes, he is offering legal opinions 
regarding the application of all of those 
privileges, and I would like to hear from him in 
general terms based on my hypothetical whether or 
not he believes that the materials that I've 
described are discoverable. 

THE WITNESS: I need a clarification of the 
word "manipulated." What exactly do you mean by 
manipulated? 

BY MS. NIAL: 

Q Gee, I thought manipulated was pretty 

clear, but how about should we excise certain 
results before we allow this document to be 
published? 
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MR. BERNICK: Give us a question with it. 

THE WITNESS: Well, I think I -- 

MR. BERNICK: Do you understand what the 
question is? 

MS. NIAL: Yes, I think he does. 

THE WITNESS: Yes, I think I do, but I think 
I need more information to answer it. When you 
say "should we excise certain results," the 
question would be whether by excising those 
results you are consciously giving a false 
impression or a misimpression of what the results 
were, or are you saying should we excise these 
because they simply aren't material to the issue? 

So if what you are asking me is in 
these communications were they discussing the 
possibility of consciously misrepresenting or 
falsifying results of the study, so limited I 
would say those would fall within the exception 
and would be discoverable. 

BY MS. NIAL: 

Q Okay. Thank you. I wonder if we could 

move back a little -- I was going to call you your 
Honor? 

MR. BERNICK: Go ahead. 
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MR. McCORMACK: You could never go wrong 
doing that. 

MR. BERNICK: Flattery might get you 
someplace. 

MS. NIAL: I doubt it with you here, 

Mr. Bernick. 

BY MS. NIAL: 

Q I have -- Kirkland & Ellis was kind 

enough to provide to us, I believe, the bills that 
have been issued in reference to your work, and I 
wonder if I might speak to you about them in a 
little bit. 

A Sure. 

MS. NIAL: We'll make them an exhibit to the 
deposition. We are going to make them 
qollectively, if that's all right, Mr. Bernick, as 
the next exhibit. 

(Whereupon Redish Deposition 
Exhibit No. 7 was marked for 
identification.) 

BY MS. NIAL: 

Q Do you recognize these bills, Professor 

Redish? 

A Yes. 
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1 Q Are these the bills that were issued by 

2 Holleb & Coff for the work that you have performed 

3 in reference to the Florida litigation? 

4 A Yes. Although there are subsequent 

5 bills that I have been derelict in sending out, so 

6 I can supply those to you, I suppose. 

7 MR. BERNXCK: You can see that a lot of them 

8 on that page talk about the Butler litigation. 

9 MS. NIAL: Well, I wanted to ask about that 

10 just to find out where we sit in that. 

11 BY MS. NIAL: 

12 Q So let me follow up then. 

13 A Sure. 

14 Q So these are the bills to your 

15 knowledge relating to the Florida litigation? 

16 A Yes. 

1? Q It indicates on the front summary page, 

18 which is dated 5/5/97, the Butler case. 

19 Were you using that term 

20 interchangeably with all of your tobacco work? 

21 A Not all of my tobacco work. All of my 

22 Brown & Williamson work. It was really just a 

23 code word for me so that I would know what it was. 

24 Q Okay. And the total current fees on 
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the 5/5 summary are $77,136.00; is that correct, 
sir? 

A Actually -- oh, yes. As X said, there 

is a subsequent bill that I just haven't sent out 
yet. 

Q And how large is that bill, do you 

know? 

A It covers a two-month period, and I 

think it's 59,000 roughly. 

Q I wonder if we could ask Mr. Bernick 

when that bill comes in if we could have it to 
complete our package? 

A Yes, I send them to Mr. McCormack. 

Q Oh, I'm sorry. Mr. McCormack. 

MR. BERNICK: The money man. 

MS. NIAL: Oh, I see your name right there, 
and I do apologize for missing that. 

BY MS. NIAL: 

Q I wonder if we could talk a little bit 

about these bills so I can understand how the 
preparation was put together? 

A Sure. 

Q I believe they are from the most recent 

back to the least recent, just for your 
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information. 

A Oh, I see. 


for 


Q Okay? 

A Okay. 

Q Does Chadbourne & Park pay you directly 

the work you do? 

A Yes. 

Q Okay. Does the -- 

A When you say "directly" -- 

Q Do they pay you directly? 

A No, no. Me? 


Q Yes. 

A The check is made to Holleb & Coff, my 

law firm. 


Q Okay. 

A I'm sorry. 

Q And what is your relationship with 

Holleb & Coff? 

A I am what's called "of counsel" with 

Holleb & Coff. 

Q And of counsel means a lot of things -- 

a lot of different things to a lot of people. 

Could you explain to me that relationship in 
particular? 
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A Yes. As you correctly point out, it 

can mean whatever people want it to mean. And in 
this case it means that I have a working 
arrangement with this law firm, so if they get 
matters that deal with my areas of expertise, I am 
brought in as part of the firm. And if I get my 
own business, I bring it into the firm, so in 
effect, when I'm getting hired, the firm is 
getting hired. 

Q When they give you work that comes into 

the firm, is your payment for that work any 
different than when you bring the work into the 
firm? 

A Yes, in the sense that work I bring 

into the firm, I also get a 10 percent origination 
fee. My arrangement is that I have an annual 
retainer of $15,000 from them basically just 
buying my exclusive services, and then I get half 
of what I bill plus 10 percent origination for any 
of my own clients. 

Q And is Brown & Williamson one of your 

own clients? 

A Yes. 

Q As I was reviewing your bills, I 
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noticed that there were a number of other, at 
least, initials on the bill that refer to other 
people who apparently are also working on this 
project with you? 

A Not anymore. There were low-level 

associates who at the very beginning did some 
basic background research for me. 

Q Okay. So, for example, Lynne Baker, 

who was listed on one of the bills, she is an 
associate with Holleb & Coff? 

A Yes. 

Q Is she still at Holleb & Coff? 

A Yes. 

Q How about Ms. Hudson? Is she also an 

associate at Holleb & Coff? 

A Yes. 

Q And she's still there? 

A Yes. 

Q And K. Clark Schirle, if that's 

correct? 

A Oh, Clark Schirle. 

Q Schirle? 

A Yes. 

Q Okay. Is -- 
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A He . 

Q Okay. Sorry. Is he still at Holleb & 


Cof f ? 

A Yes. 

Q And these persons performed research 

for you in reference to your testimony here today; 

is that correct? 

A No. Actually they were used in the 

context right at the very beginning when I was 
preparing the affidavit on the Crime/Fraud issue. 

I haven't used them since then. 

Q So if I'm understanding you correctly, 

none of the materials that any of these associates 
prepared for you are materials upon which you are 
relying in providing us with the disclosure 


statement that you have provided? 


A No. 

Q Now, one of the groups of documents 

that you reviewed, I understand, is the JAMA 
articles; is that correct? 

A Yes. 

Q At least from the invoices, Ms. Hudson 

seems to have drafted a memo relating to the 
Brown & Williamson documents. 
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A Yes. This was prior to my having read 

them. This is when I was just first getting 
involved in the project, and I knew really nothing 
about what was going on with the specifics of the 
allegations, and I had them do research on what 
was out there in the journals, and subsequently I 
was given the JAMA articles, and actually X read 
the cigarette papers on my own, but yes, she did. 

Q Obviously, plaintiff would like a copy 

of whatever memo that she did since it was not 
provided. 

A I mean, I have no problem giving it to 

you. I just didn't think to do so. 

Q Okay. Well -- 

A If you'd like that, I'll have -- 

Q I would like that. And if you could 

send it to me through Mr. Bernick, I'm sure he 
would feel more comfortable. 

There are several other research papers 
or materials that appear to have been provided to 
you by these associates that you've described. 
Those are documents also that we would like to 
see . 

A As I recall, they were basically cases 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 


http://legacy.library.ucsf.e®fl>tiDl3%)d|0ffaQCWpfflWv.industrydocuments.ucsf.edu/docs/gqgl0001 


84 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
2 2 

23 

24 


that they printed up off of Westlaw, and I'm not 
sure I still have those. 

Q So when they did -- when these 

associates at Holleb & Coff did research for you 
on issues like the -- I'm assuming that this means 
self-critical analysis privilege rather than 
self-control privilege? 

A Yes. Sometimes in the translation 

things are confused some. 

Q Okay. They didn't put this in written 

form in a normal course? 

A Other than Ms. Hudson's two-page memo 

or whatever it was, no, these were just -- they 
were oral communications, and they would provide 
me with the cases that they found. 

Q Did any of these associates ever 

participate in the meetings that you had with 
Ms. Fox or Mr. Bernick? 

A No. As I indicated, their involvement 

in the case was before I had been named as a 
witness here. It was simply in the early stages 
of my preparation of the affidavit on Crime/Fraud. 

Q One of the groups of documents that are 

indicated in your bills that you reviewed are the 
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Sackman documents. 

A Yes. 

Q Could you tell me, if you can recall, 

what you include in that group of Sackman 
documents? 

A Well, I think we mentioned them in the 

supplemental list of documents that we submitted. 

I saw the briefs in the Sackman Crime/Fraud issue, 
and I saw an appendix, and I think I recall seeing 
a transcript of an oral argument, and I believe it 
was in front of the master or magistrate judge, 
whichever it happened to be. 

Q Have you actually seen the documents at 

issue in the Sackman case? 

A Only to the extent they are the same 

ones that I looked at for this case and took off 
the Internet, but in my review of the actual 
Sackman materials, I never saw any of the 
documents themselves. 

Q So you've never seen any of the 

documents that are claimed to be privileged and 
are sought to be deprivileged by the plaintiff in 
the Sackman case? 

A Again, except to the extent they 
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happened to overlap with the ones in this case. 

Q Okay. So not to your knowledge have 

you been given a package of those? 

A No. 

Q Okay. 

A Clearly not. 

Q Okay. Let's talk a little bit about 

Florida law, if we might. 

Are you familiar with Florida law, 
Professor Redish? 

A No. 

Q Do you have a law license in the State 

of Florida? 

A No. 

Q Have you reviewed the Rules of 

Professional Ethics for the State of Florida? 

A No, I have not. 

Q Do you have any familiarity with the 

Rules of Professional Ethics that are in force in 
states other than Florida? 

A I have a rough familiarity with the ABA 

canons, but I've never carefully studied any 
particular state's ethical codes. 

Q We have a copy of your most recent -- I 
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think your most recent. I'm pretty sure it is -- 
curriculum vitae. 

MS. NIAL: If I could make it the next 

exhibit. 

(Whereupon Redish Deposition 
Exhibit No. 8 was marked for 
identification.) 

BY MS. NIAL: 

Q Professor Redish, is this an as 

up-to-date a resume as possible? 

A Well, actually I just -- an article 

that I just finished was just published, and I 
gave it to Ms. Fox yesterday, which was the day I 
received the publication, and she was making a 
copy to give to you, I believe. 

Q Okay. Did we get that copy? 

MS. FOX: Not yet. 

THE WITNESS: And actually this does not 
include two symposia I gave talks at in April. 

BY MS. NIAL: 

Q And those symposia were to -- those 

symposia were set up by what entity? 

A One is -- the article that I just 

published is the product of a symposium at 
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Northern Kentucky Law School. They were both 
academic symposia. And that was on the tobacco 
issue. And the other was a symposium at Ohio 
Northern Law School on issues of federalism. 

Q Okay. And the symposium on tobacco 

issues, was that set up by the university? 

A Yes, by the law school. 

Q By the law school. 

Was there any specific funding provided 
from another source for that symposium? 

A I believe there was, but I have no idea 

what it was. 

Q So your new article is called "First 

Amendment Theory and The Demise of the Commercial 
Speech Distinction: The Case of the Smoking 
Controversy"; is that correct? 

A Yes. 

Q I'm sure it will make exciting reading. 

A If you are having trouble falling 

asleep, it would, yes. 

Q Okay. Let me just quickly look at the 

footnotes. Oh, they are real footnotes. They are 
not in notes this time. 

A That's the way law reviews publish 
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them. They put them right at the bottom. 

Q Okay. So except for those -- not minor 

changes clearly because this is clearly an 
impressive article, but except for those minor 
additions, this is accurate? 

A This is accurate, yes. 

Q Okay. Fine. Great. 

I noted in your disclosure and on your 
curriculum vitae you mentioned that you were a 
litigator at -- and I hope I say this correctly -- 
Proskauer? 

A Proskauer. 

Q Proskauer, Rose, Goetz? 

A Goetz. Actually, I just got a letter 

saying they just changed the name to Proskauer, 
Rose . 

Q Proskauer, Rose. 

A So you can forget the other two. 

Q I can forget the other two. 

You were a litigator at Proskauer, 

Rose? 

A Yes. 

Q How long were you there? 

A About two years. 
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Q When you were at Proskauer, Rose, what 

level of associate were you? 

A I got a year's credit for my clerkship 

on the second circuit, so I guess I was a second- 
and third-year associate. 

Q Okay. Did you actually litigate cases 

while you were at Proskauer, Rose? 

A It depends on how you define 

"litigate." I mean, I worked on litigations. The 
only time I actually went into court were one 
pro bono case and one small claims case for a 
client. 

Q What kind of litigation did you work on 

at Proskauer, Rose? 

A Well, it was generally general 

corporate. Primarily I worked for the National 
Basketball Association under David Stern, who at 
the time was a senior associate at the firm and 
basically in charge of all of the NBA litigations, 
and he's now the commissioner of the NBA. 

Q Wow! Pretty impressive. 

So sports law was your specialty? 

A It was mostly anti-trust cases we were 

doing at the time that happened to involve 
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athletes. 

Q 

career path and move into teaching? 

A Oh, I come from a family of academics. 

I had published three articles within the first 
two years after graduating from law school. I had 
basically gone into practice with the hope and 
plan that I would end up in academia in the near 
future. 

Q Since your stint at Proskauer, Rose, 

have you done any litigation? 

A Yes. 

Q And what was the substance of that 

litigation? 

A In my capacities of counsel to Holleb & 

Coff for the last eight years, I've done some 
litigation directly myself in court and also 
consulted and advised lawyers who were going to 
court. 

Q When you went into court, what kind of 

case was that? 

A Well, there had been a number. For two. 

years I was what could informally be called the 
constitutional troubleshooter for the Keene 
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Corporation, which was a New York corporation on 
one of the smaller asbestos defendants, and I 
would go around the country -- actually, I beat 
your firm once in a free speech case in the Court 
of Special Appeals in Maryland, and I argued in 
the Texas courts as well. 

Q You lost in Texas. You won in 

Maryland. 

A Well, John Eddie Williams was against 

us in Texas. 

Q Yes, I remember it well. 

Anyway, is that your primary client in 
the litigation context, the Keene Corporation? 

A I also represented what at the time was 

called Illinois Bell -- now, it's called 
Ameritech -- on the issue of the constitutionality 
of Caller ID in front of the Public Service 
Commission in Illinois. Although I didn't -- the 
matter settled before I actually went into court 
to argue, but I was their attorney on that issue 
and wrote briefs. 

Q I wonder if we could turn to your 

publications. 

A Sure. 
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Q A very impressive list, I must say. 

A Thank you. 

Q I'm quite -- how shall I put it? I'm 

quite jealous. 

Anyway, I wonder if you could tell me, 
Professor Redish, which of these publications 
listed on your CV involve a discussion of ethics 
and ethical conduct by lawyers? 

A My book on summary judgment has a 

number of discussions of ethical/strategic issues. 
My case book in Civil Procedure published by West 
deals with a variety of ethical issues as they 
affect procedure, judicial procedure. 

Q Any others? 

A Not that I can think of. 

Q Would you say the primary focus of your 

academic career has been the First Amendment? 

A No. Actually, I'd probably be called 

more of a federal jurisdiction scholar than I 
would a free speech scholar. I basically think I 
work in four different fields and have done a fair 
bit in all. One would be federal jurisdiction. 

One would be First Amendment. One would be what's 
called Civil Procedure, and one would be called 
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Substantive Constitutional Law. 

Q Are you an ethics expert? 

A No. 

Q ■ A legal ethics expert? 

A If by that you mean independently of 

how it relates to matters of procedure, no, I'm 
not; but I've certainly taught ethical issues as 
they relate to procedures that are involved in 
Rule 11 and matters such as that, but, no, as to 
ethics in general, I would not call myself an 
expert. 

Q Okay. Now, we know that you've been a 

consultant to the tobacco industry. You've 
testified to that -- 

A Yes. 

Q -- previously today. 

How about the alcohol industry? 

A Yes. I have consulted with what's 

called the Distilled Spirits Council, DSCUS -- 

Distilled Spirits Council of the United States, I 
think, is what the acronym is taken from -- 
relatively recently on the issue of the 
constitutionality of a possible ban on hard liquor 
advertising on the broadcast media -- in the 
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broadcast media. 

Q Not that I really have to ask, but are 

you for it or against it? The ban on alcohol 
advertising. 

A My belief is that such a ban is 

unconstitutional. 

Q Would such a ban be appropriate in your 

opinion if it could be shown -- and this is a 
hypothetical -- if it could be shown that alcohol 
advertising was related to an increase in 
under-age drinking? 

A No. A total ban would not be justified 

by that kind of evidence. 

Q Okay. What kind of limited ban might 

be justified by that kind of proof? 

A Well, it's not even clear to me a 

limited ban could, but even if one were to assume 
a limited ban could, clearly a total ban could 
not. 

The only thing I can think of that I 
would consider consciously valid would probably be 
unnecessary anyway, but a ban on liquor ads during 
Saturday morning kid shows or on shows aimed 
exclusively at children, things to that effect. 
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Q How about liquor ads? Would you have a 

constitutional problem with banning liquor ads 
that contained cartoon characters? 

A Oh, yes, I would clearly have a 

constitutional problem with that. 

Q If it could be shown that liquor ads 

containing cartoon characters were aimed at 
under-age drinkers, would you still have a 
constitutional problem with such a ban? 

A It depends on how you define "aimed." 

If you mean it were established that the 
overwhelming primary purpose and effect of the 
advertisement was to appeal to under-age drinkers, 
which, of course, would be evidentiary a factual 
question, I would think in that very limited 
context a ban would probably be constitutional. 

Q Okay. When reading one of your 

articles, I noticed that you discussed a decision 
by Justice Rehnquist. I believe it wasn't just 
his decision, of course, but a decision, I 
believe, that he wrote. I'm desperately trying to 
remember the name of it. 

A Posaeas? 

Q Posaeas. And you discussed the fact 
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that you felt that the -- 
theory perhaps. I don't know exactly the term you 
used, but the theory that if one could completely 
ban a product, that did not necessarily support a 
restriction on the advertising of a product. Is 
that a correct description of your position? 

A Yes. It's referred to as the greater 

includes the lesser theory. 

Q So in reference to alcohol, for 

example, if, in fact, it could be shown that 
alcohol was hazardous to persons' health, to the 
public's health, would such a ban by the 
government be constitutional? A total ban on the 
sale of alcohol. 

A A couple of years ago I would have said 

yes -- I'm sorry? 

MS. NIAL: Can we finish? 

THE VIDEOGRAPHER: Sure. Go ahead. 

MS. NIAL: Okay. 

THE WITNESS: I would have said yes, that 
would clearly be constitutional. More recently 
the Supreme Court has made some indications that 
the old economic substantive due process limits 
have some force. I would still say on balance 
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that probably would be constitutional. I wouldn't 
be quite as certain in my prediction now as I 
would have been, let's say, ten years ago. 

MS. NIAL: Why don't we take a break while 
he's changing the video. 

(Whereupon the deposition was 
recessed from 11:32 a.m. until 
12:59 p.m. this date, 

July 11, 1997 . ) 
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AFTERNOON SESSION 

MS. NIAL: We are ready for nothing because 
we are finished. Texas, of course, has to put its 
position on the record. 

(Discussion had off the record 
as the video was not on when 
Ms. Nial started speaking.) 

MS. NIAL: The plaintiffs don't have any 
further questions. Texas has already put its 
position on the record, but I notice that 
Mr. Bernick is going to be asking some questions, 
so ... 

MR. BERNICK: Who knows? It might give you 
another opportunity here. 

MS. NIAL: Absolutely, so we have more 
questions when Mr. Bernick is done. 

MR. BERNICK: Incidentally, next time -- you 
can take a lunch break any time you want if it, in. 
effect, is to produce the efficiencies that we've 
seen here today. 

MR. CLARKSON: Texas is reserving its 
questions because it believes that this deposition 
is in violation of the case management order. We 
will ask questions at either a subsequent 
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deposition or at trial. 

EXAMINATION 

BY MR. BERNICK: 

Q Professor Redish, I've just got a 

couple of questions. 

Regarding your expertise, could you 
please just explain in your own words the nature 
and degree of your expertise with regard to 
ethical matters as how ethical matters play into 
your expertise as you sit here today? 

A Well, I clearly consider myself an 

expert in matters of litigation procedure/judicial 
procedure, and to the extent ethical issues are 
involved in issues of matters of litigation or 
matters of claims of privilege in regard to 
litigation, I consider myself an expert. I've 
taught in the field. I taught the subject for 24 
years. I have one of the leading case books in 
the area of Civil Procedure that deals with work 
product and attorney/client privileges and 
exceptions and limitations on them. And as a 
practicing attorney over a total of a ten-year 
period, I have had to deal myself front line with 
ethical issues and procedural issues. 
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So while I do not in any way claim 
expertise on ethical matters unrelated to issues 
of procedure, for example, questions of conflict 
of interest, outside of the litigation context, or 
questions about relations between an attorney and 
a client outside the litigation context, when the 
matters concern issues of litigation, I do 
consider myself an expert on ethical questions. 

Q You gave some testimony regarding -- 

I'm trying to read through my notes here -- about 
situations in which Committee of Counsel people 
may have reviewed grant proposals associated with 
the CTR program. 

What were you referring to when you 
gave that testimony? 

A Well, my recollection was that 

attorneys had been made aware of certain CTR 
matters and had commented on them, and as I think 
more about it -- I mean, I should emphasize there 
was quite a bit of material that I had to digest, 
and a lot of it was difficult to bring up to 
immediate recall. 

What I believe I was thinking of were 
comments by attorneys, particularly on the 
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microbiological CTR contract. So in that sense, 
counsel reviewed -- in the sense of looked at and 
made comments on -- certain activities of CTR, but 
I really couldn't say whether the Committee of 
Counsel actually did. I just remember different 
attorneys commenting particularly on this one 
project, the microbiological associates project. 

MR. BERNICK: I have nothing further. 

MS. NIAL: Okay. Well, obviously I do based 
on your questions. 

FURTHER EXAMINATION 

BY MS. NIAL: 

Q Now, Professor Redish, when we left for 

lunch, Mr. Bernick and you and a number of the 
other defense counsel remained in the room; is 
that correct? 

A Yes. 

Q And you remained in the room with the 

court reporter; is that correct? 

A Yes. 

Q And did Mr. Bernick at the time review 

your testimony with the court reporter? 

A I believe he did. I wasn't closely 

involved as he was doing that. He was talking to 
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the court reporter, yes. 

Q Were you standing here at the time in 

the room? 

A Yes, I was. 

Q Once Mr. Bernick did whatever he did 

with the court reporter, did he discuss your 
testimony with you? 

A Yes. 

MR. BERNICK: I object to the form of the 
question. If you want to talk with the court 
reporter about the nature of the transcript, if 
you have any issues concerning the integrity of 
the transcript, you can take it up with the court 
reporter, but I think your question creates an 
inference that's improper and unfounded. 

But go ahead and answer the question, 
if you can, Mr. Redish. 

THE WITNESS: Can you remind me of what the 
question was? 

BY MS. NIAL: 

Q The question was: Once Mr. Bernick was 

done speaking with the court reporter, what did he, 
discuss with you regarding you testimony, if 
anything? 
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A He discussed the possibility that I 
hadn't made clear what my expertise actually was. 
That in responding to you that I did not claim 
expertise in the general field of legal ethics, X 
perhaps was giving a misleading impression that I 
did not consider myself an expert on ethical 
matters as they relate to litigation procedure, 
and I clearly did not intend to give that 
misimpression. 

Q Okay. So 

MR. BERNICK: Excuse me. Are you done? 

THE WITNESS: Yes. 

MS. NIAL: I'm sorry. I didn't mean to 
interrupt. I thought he was finished. 

BY MS. NIAL: 

Q So now that you've talked about your 

testimony with Mr. Bernick, you feel that you are 
an ethics expert? 

A No -- 

MR. BERNICK: And I object to the form of the 
question. Go ahead and answer in your own terms. 

THE WITNESS: Ms. Nial, I don't think you 
listened to my answer. 
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1 BY MS. NIAL: 

2 Q No. I assure you that I did. 

3 MR. BERNICK: Ms. Nial, we are not going to 

4 continue if you keep on interrupting the witness. 

5 Now, Mr. Redish is going to give an answer to the 

6 questions you pose, and if you want to ask another 

7 question, you certainly are free to do that. 

8 THE WITNESS: On ethics issues as they relate 

9 to litigation procedure and claims of privilege, I 

10 clearly consider myself an expert, and I always 

11 have. I just -- there might have been some 

12 misimpression given earlier. 

13 BY MS. NIAL: 

14 Q So you are, in fact, supplementing your 

15 testimony that you gave earlier? 

16 A No. I'm clarifying. 

17 MR. BERNICK: I object to the form. 

18 BY MS. NIAL: 

19 Q Okay. Now, let's talk a little bit 

20 about your clarification of your testimony 

21 regarding the Committee of Counsel. You said it 

22 was difficult, in your answer to Mr. Bernick's 

23 question, to bring to immediate recall the exact 

24 circumstances, I believe, of what was reviewed by 
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the Committee of Counsel in reference to CTR. 

Is that a fair statement? 

MR. BERNICK: I object to the 
characterization of his answer. Whatever his 
answer was on the record will stand for what it 
was. If you want to ask him a new question, go 
ahead. 

MS. NIAL: I want to make sure I understand 
his testimony before I ask the question. 

MR. BERNICK; Well, it's not his obligation 
to have you understand his testimony. If you want 
to review his testimony, you can. You can ask 
further questions and let it elicit further 
testimony, if you wish. 

BY MS. NIAL: 

Q Okay. What made it more easy for you 

to now recall the specifics of what the Committee 
of Counsel did or did not review in reference to 
research funded by CTR? 

MR. BERNICK: I'll object to the form of the 
question. Your question assumes it was a matter 
of refreshing his recollection. I believe that's 
his testimony. Go ahead. 

THE WITNESS: Well, I should emphasize that 
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I'm not saying I have recollections concerning the 
Committee of Counsel. What I'm saying is that 
what I was recalling did not involve the Committee 
of Counsel, and I have no actual recollections of 
the Committee of Counsel. 

If you are asking me how did I come to 
that realization, in one of the breaks, 

Mr. Bernick asked me, "Well, what were you basing 
your statement about the Committee of Counsel on?" 
And I started describing the documents that had 
come to mind, and as I discussed them with 
Mr. Bernick, it occurred to me that they were not 
Committee of -- I had no basis for thinking it was 
the Committee of Counsel. It was an attorney who 
was commenting on microbiological and had 
obviously reviewed it to the extent that he was 
familiar with it enough to comment on it. So it 
was Mr. Bernick's question about what had caused 
me to think it was the Committee of Counsel that 
led me to reconsider what I was relying on. 

BY MS. NIAL: 

Q Now, as to this attorney that you were 

talking about in your response to my question, do 
you recall the name of the attorney? 
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1 A I believe it was Mr. Pepples who had 

2 written memos concerning microbiological. 

3 Q Do you recall whether or not 

4 Mr. Pepples was, at the time he wrote the memo to 

5 which you are referring, a member of the Committee 

6 of Counsel? 

7 A I honestly don't recall. 

8 Q Do you recall anything more about the 

9 Committee of Counsel now than you did this 

10 morning? 

11 A I'm afraid I do not. 

12 Q Do you have -- did you discuss your 

13 testimony with any other of the lawyers in the 

14 room besides Mr. Bernick at the lunch break? 

15 MR. BERNICK: I'm sorry, I missed the 

16 question. 

17 BY MS. NIAL: 

18 Q Did he discuss -- did you discuss, 

19 Professor Redish, your testimony with any other 

20 lawyer that is in the room during the lunch break? 

21 A Yes. 

22 Q Okay.. Who did you discuss your 

23 testimony with besides Mr. Bernick? 

24 A Mr. McCormack and Ms. Fox. 
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Q What did Mr. McCormack tell you about 

your testimony? 

A Mr. McCormack said I should relax and 

enjoy it. I think that was pretty much the extent 


5 

of it . 



6 

Q 

What did Ms. Fox tell you? 


7 

A 

I don't remember if Ms. Fox said 


8 

anything 

different from what Mr. Bernick was 


9 

saying. 

It was a discussion with Ms. Fox and 


10 

Mr. Bernick present at the same time. 


11 

Q 

Mr. Newbold? Did you discuss your 


12 

testimony 

with Mr. Newbold? 


13 

A 

Not directly. I guess, Mr. Newbold was 

14 

there, but I don't remember direct discussions 


15 

with him 

about the testimony. 


16 

Q 

Did you review any of your testimony 

on 

17 

the court 

reporter's screen? 


18 

A 

No*. 


19 

Q 

Did you look at any documents during 


20 

the lunch 

break? 


21 

A 

No. 


22 

MS. 

NIAL-. If you'd give me a minute, I will 

23 

decide whether I have further questions. We'll 

be 

24 

back. 




A. WILLIAM ROBERTS, JR., & ASSOCIATES 

http://legacy.library.ucsf.efitotiDl3%)d|0ffaQCWpfflWv.industrydocuments.ucsf.edu/docs/gqgl0001 



110 





1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


(Whereupon a recess was 
taken from 1:11 p.m. to 
1:11 p.m.) 

MS. NIAL: Professor, I want to thank you for 
your time. 

THE WITNESS: Thank you. 

MS. NIAL: Thank you, Gentlemen. 

MR. NEWBOLD: And I have something I'd like 
to say for the record. I was -- I thought the 
deposition -- I thought the deposition was going 
to resume at 1:00, and it started a little earlier 
than when I got into the room, but I understand 
that the Counsel for the State of Texas is 
objecting to this deposition being cross-noticed 
in the Texas case for a reason that the materials 
were not delivered in a timely manner; is that 
correct? 

MR. CLARKSON: That's right, Counsel. 

MR. NEWBOLD: Well, insofar as the defendants 
are concerned in the State of Texas, it is our 
position that this deposition was arranged by 
consent of the Counsel for the State of Texas and 
the defendants, and that it was cross-noticed 
pursuant to that agreement and that all of the 
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1 materials called for by the State of Texas were 

2 produced in a timely manner, and as far as the 

3 defendants are concerned, this is the one and only 

4 deposition of Professor Redish. 

5 MR. CLARKSON: Counsel, as you've explained 

6 to us earlier, you are from St. Louis, and you 

7 have not appeared in the Texas litigation yet. 

8 MR. NEWBOLD: That's not correct, Counsel. I 

9 have appeared. 

10 MR. CLARKSON: And Mr. Kaiser, Grant Kaiser, 

11 and Thomas Stover, who is the lead liaison counsel 

12 for the defendants in the Texas litigation have 

13 been discussing a subsequent deposition because of 

14 the lateness of the delivery of his four boxes of 

15 material, and because of that and because of our 

16 rules that are in existence in our litigation, 

17 that is a condition precedent to any deposition is 

18 that this material, which is a significant amount,■ 

19 has to be delivered in a timely way, and that's 

20 the basis of our objections. 

21 MR. NEWBOLD: Well, I'd like to just correct 

22 one thing, and that is I have been admitted 

23 pro hac vice in the Texas case, and I have 

24 appeared at several of the hearings, and I've 
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already stated my position on the delivery of the 
materials. 

MR. BERNICK: For the record, I'd like to add 
two things. Number one, the materials that 
Professor Redish has used and relied upon in 
connection with his work were, in fact, furnished 
to Counsel for the plaintiffs in the State of 
Texas case informative the Ness, Motley firm, and 
they were delivered a while ago, and I believe 
within the time frame that is called out for under 
the rules and procedures that have been applied in 
the State of Texas case. So the materials, in 
fact, were available. 

Second, any discussions that took place 
with Mr. Stover regarding a continuation of this 
deposition were predicated on the assumption and 
indeed the representation that, in fact, Professor 
Redish would be produced here today, and he would 
be examined fully. 

And what I really see happening here is 
that we have a very abbreviated examination and a 
studiously abbreviated examination, and I'm 
100 percent confident that we are going to see 
arguments made that somehow there are a whole 
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bunch of different questions that could have been 
asked, weren't asked, and there is somehow an 
agreement to reproduce Professor Redish for 
purposes of a subsequent deposition per the 
discussion with Mr. Stover, and I don't believe 
the discussion with Mr. Stover assumed that this 
tactic would be used here today. 

So if you want to raise the issue of a 
continuation of the deposition, there is nothing 
about the discussions that have taken place with 
Mr. Stover that would be applicable given the 
discussion -- given the way this deposition has 
been conducted today. 

I think we are really seeing a setup 
here. I don't like the look of it. Maybe it will 
turn out not to be true, but it doesn't look that 
way. 

MS. NIAL: Since Mr. Bernick has indicated 
that somehow we are involved in some kind of 
tactic/scheme, we are not. 

And I want to put it on the record that 
the Florida deposition is the Florida deposition, 
and the presentation of the documents to Florida 
may or may not have been within the time frame in 
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Texas. I am not working on the Texas case when 
I'm talking to Professor Redish today, and any 
suggestion that there is some scheme to get a 
double bite for Florida is certainly 
inappropriate, and I must object on the record to 
that. I think these discussions were going 
forward with Mr. Stover far before I even met 
Mr. Clarkson today the first thing when he walked 
into this room. So I just want to put it on the 
record -- 

MR. BERNICK: You're counsel for the 
plaintiffs in the Texas case, are you not? 

MS. NIAL: I just -- I'm not. Okay. 

MR. BERNICK: Oh, I see. 

MS. NIAL: And I'm saying to you, I don't 
know whether the documents were produced to us 
within the time frame that they were required in 
Texas, but they were being produced specifically 
to local counsel in Texas and required to be 
produced to them within the time frame required by 
their rules, and plus, it's my understanding that 
there were also some different documents produced 
to them apparently than were produced to us. 

Now, be that as it may -- I'm not going 
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to fight about it, but I'm going to say that I 
object to the suggestion that there is some kind 
of scheme or plan. We don't work that way. Maybe 
you do, but maybe you don't. But I think that 
it's inappropriate to put those kind of 
allegations on the record. 

MR. BERNICK: Let me ask what new documents 
were furnished to the State of Texas that were not 
furnished to the Ness, Motley firm? 

MR. CLARKSON: I couldn't tell you on the 
record what all the different documents were. 

We've got four large boxes of documents, and we 
are still in the process of looking at those. 

Now, none of the principals involved in 
these discussions are here today, and at the 
appropriate time, if it's necessary, motions will 
be filed in Texarkana, and you gentlemen are 
invited to come down and present what you know or 
what you've heard. 

MS. NIAL: In fact, we've identified one 
document this morning, the Minnesota report, in 
which Counsel has not provided to Florida by, I 
believe, your own admission, but I guess we can 
argue that in Texas, but I guess Mr. Clarkson will 
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MR. BERNICK: Yes, we are. 

FURTHER DEPONENT SAITH NOT 

(Whereupon the deposition in 
the above-entitled cause was 
adjourned at 1:18 p.m this 
date, July 11, 1997. ) 
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